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INDEX

OVERVIEW
Strategic litigation has been employed in a variety of jurisdictions to advance public policy goals of organised interests as well 
as those of individuals. Consisting of selection of an individual and suitable test case which is tried in a court of law, strategic 
litigation usually has as its objective the inducement and advocacy of broader changes in society that may help advance the 
rights of marginalised groups. Perfectly suited for areas of law that have evaded the attention of policymakers and legislators, it 
seeks to identify gaps in law, clarify the law, fill in legislative gaps, initiate law making and even set legal precedents in an area 
of law. Consequently, successful litigation may well jolt a government into action for the welfare of the citizenry, guarantee the 
rights of a marginalised group or simply inspire law making in an otherwise neglected area.  

The use of strategic litigation is growing in many parts of Africa and litigators in different countries often face similar challenges 
when seeking to use the law as a tool for social change. There is a dearth of cross-country conversations about how rules of 
procedure and substantive norms are being advanced or hindered in litigation; and there is a need to strengthen the community 
of practice in Africa and progress conversations on what is working and what is not.  

This international conference brings together strategic litigation practitioners, scholars/researchers, activists and policy 
makers to interrogate and examine the use of strategic litigation in Africa as a tool to drive social, political and legal reform, 
empower communities to influence decisions that affect their lives, and drive access to justice. The conference will also focus 
on legal strategies for successful strategic litigation in Africa as a means for bringing together relevant stakeholders to share 
their challenges, successes and strategies in this field. 
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PROGRAMME

STRATEGIC LEGAL MECHANISMS FOR DELIVERING SOCIAL AND ECONOMIC JUSTICE IN AFRICA 

CONFERENCE 

 UNIVERSITY OF NAIROBI MAIN CAMPUS, CHANDARIA CENTRE FOR PERFORMING ARTS 

 WEDNESDAY OCTOBER 2, 2019 – FRIDAY OCTOBER 4, 2019 
 

 

Day 1: Wednesday, October 2, 2019
TIME ACTIVITY 

 

08:00 – 08:30 Arrival & Registration 

 

08:30 – 09:00 Kenya National Anthem 

 

East African Community Anthem 

 

Welcoming Remarks 

Day 1 Plenary Moderator: Dr. Collins Odote – Director, CASELAP - University of Nairobi 

 

Security Briefing 

John A. Orindi– Director of Corporate Affairs, University of Nairobi 

 

09:00 – 09:40 Opening Remarks 

Prof Kiarie Mwaura – Dean, University of Nairobi,  School of Law (5 mins) 
Prof. Isaac Mbeche - Vice Chancellor, University of Nairobi (10 mins) 

Winnie Byanyima - Executive Director, Oxfam International (10 mins) 

Hon. Justice Willy Mutunga - Chief Justice of Kenya Emeritus (15 mins) 

 

09:40 – 10:20 Media Briefing, Photo Session & Tea Break  

 

10:20 – 10:30 Theatre of the Absurd  
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10:30 – 11:40 The role of strategic litigation in Africa 

 

Keynote Speaker: Hon. Justice Isaac Lenaola – Supreme Court of Kenya (15 mins) Setting the stage for Human 
Rights and Strategic Litigation in Africa 

 

Moderator: Lydia Zigomo – Regional Director, Oxfam International HECA Region 

 

Paper presentation & panel discussions (40 mins)  

Experiences from across Africa  

 

Dr. Francis Khayundi – Riara University (KE) 

Prof. John Mubangizi – University of Free State (SA) 

Prof. Ngeyi Kanyongolo – University of Malawi (MW) 

Elisha Zebedee Ongoya – Partner, Ongoya & Wambola Advocates (KE) 

 

Discussion and Q&A session (15 mins) 

 

11:40 – 11:50 The Journey on constitutional reform & Public Interest Litigation in Kenya: 
Prof. Ben Sihanya – University of Nairobi, School of Law & Sihanya Mentoring (KE)
 

11:50 – 13:00 Strategic litigation as a part of a broader strategy to influence social change 

 

Keynote Speaker: Justice David Majanja – Judge, High Court of Kenya (KE) (15 mins) Strategic litigation as a means 
to equality 

 

Moderator: – Prof. Ben Twinomugisha – Makerere University (UG)

 

Paper presentation & panel discussions (40 mins) 

 

Samuel Kimeu - Transparency International – Kenya (KE) 

Christine N’konge – Katiba Institute (KE) 

Japhet Biegon – Amnesty International East Africa Regional Office (KE) 

Joss Saunders –Oxfam International (UK) 

 

Discussion and Q&A session (15 mins)

13:00 – 14:00 Lunch 

 

14:10 – 15:10 Break-out sessions 

 

15:10 – 15:20 A Critical Reflection on the State of Public Interest Litigation in Uganda: 
Adam Kyomuhendo – Partner, Pactum Advocates (UG) 
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15:20 – 16:20 Feminist approaches to strategic litigation & case identification 

 

Moderator: 

Sibongile Ndashe - Initiative for Strategic Litigation in Africa (ISLA) (SA) 

 

Paper presentation & panel discussion (40 mins) 

 

Faathima Mahomed – ISLA (SA) 

Nerima Were – KELIN (KE) 

Ophelia Kemigisha – Chapter 4 Uganda (UG) 

 

Discussion and Q&A session (20 mins)  

16:20 – 16:30 Day 1 Wrap up – Dr. Collins Odote 

 

16:30 – 17:00 Networking Tea 

 

  

Day 2: Thursday, October 3, 2019
TIME ACTIVITY 

 

08:00 – 08:30 Registration 

 

08:30 – 09:00 Recap of day 1 & feedback from panel sessions 

Day 2 Plenary Moderator:  Ed Pomfret – Oxfam International

 

Rapporteurs: 

Rapporteurs Reports 
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09:00 – 10:10 Climate change litigation as an emerging frontier

 

Keynote address: Prof. Patricia Kameri - Mbote - University of Nairobi, School of Law (KE)

A case for a community of practice (15 mins) 

 

Moderator: Alvin Munyasia - Oxfam International Pan Africa Programme 

 

Paper presentation & panel discussions (40 mins) 

Yenehun Birlie – Addis Ababa University (ET) 

Timothy Lloyd – Centre for Environmental Rights (SA) 

Dr. Peter Kayode Oniemola – University of Ibadan (NGR) 

Cicilia Githaiga – Natural Justice (KE)

 

Discussion and Q& A session (15 mins)  

10:10 – 10:40 TEA BREAK 

 

10:40 – 11:50 Break-out sessions 

 

11:50 – 13:00 Break-out sessions 

 

13:00 – 14:00 Lunch  

 

14:00 – 15:10 Break-out sessions 

 

15:10 – 15:20 Use of Urban Planning Laws to realise socio-economic rights in informal settlements
Emily Kinama – Katiba Institute (KE)

15:20 – 16:20 Cross-regional lessons for litigating at country & regional judicial and human rights mechanisms 

 

Moderator: Wade McMullen - Robert F. Kennedy Human Rights (US)

 

Paper presentation & Panel discussion (40 mins)  

 

Dayo Fabgbemi  - IHRDA (GM)

Nicholas Opiyo – Chapter 4 (UG) 

Cathy Anite – Freedom of Expression Hub (UG)

Lucy Claridge – Amnesty International (UK) 

 

Discussion and Q& A session (20 mins) 

 

16:20 – 16:30 Day 2 Wrap up – Ed Pomfret 
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16:30 – 17:00 Networking Tea 

 

  

Day 3: Friday, October 4, 2019  
TIME ACTIVITY 

 

08:00 – 08:30 Registration 

 

08:30 – 09:20 Recap of day 2 & feedback from panel sessions 

Moderator: Dr. Nancy Baraza – Chair, Public Law Department, University of Nairobi 

 

Rapporteurs: 

 

Rapporteurs Reports 

09:20 – 10:30 Plenary: Assessing the impact of strategic litigation 

 

Moderator: Tabitha Griffith – KELIN 

 

Paper presentation & panel discussions (40 mins) 

 

Pauline Vata – Hakijamii (KE)

Philip Mutio – Transparency International (KE) 

Jason Brickhill – University of Oxford (ZW/SA) 

Dr. Justice Alfred Mavedzenge – University of Cape Town (ZW) 

Discussion and Q& A session (15 mins) 

10:30 – 11:00 Tea Break  
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11:00 – 12:10 Plenary:  Opportunities for different actors in the strategic litigation space

 

Keynote address: Hon. Priscilla Nyokabi – National Gender & Equality Commission (15 mins)

Role of Constitutional Commissions 

 

Moderator: Diana Kearney – Oxfam US 

 

Paper presentation & panel discussions (40 mins)  

 

Lily Mburu – Kenya Civic Space Funders Working Group (KE) 

Francis Kairu – Institute of Senior Lawyers Project (KE) 

Sheniece Linderboom – Section 27 (SA) 

Anna Dews – Leigh Day Solicitors (UK)

Guest from the bench: Lady Justice Mumbi Ngugi – High Court of Kenya (KE)

 

 Discussion and Q& A session (15 mins) 

12:10 – 12:20 Theatre of the Absurd  

 

12:20 – 12:50  

Conclusions & Next Steps 

 

Report by Chief Rapporteur  

 

Ribin Ondwari – Associate, Dentons Hamilton Harrison & Mathews 

 

Joint Moderators 

                           

12:50 – 13:00 Closing Remarks – Prof. Kiarie Mwaura – University of Nairobi 

 

Vote of Thanks – Caroline Ndindi – Oxfam International 

 

 

13:00 – 14:00 Farewell Lunch 
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Day 1: Wednesday, October 2, 2019 
TIME session 1 

(Main Auditorium)

 

session 2 

(Break-out room) 

14:10 – 15:10 Litigating women’s rights in Africa  

Moderator: Muthoni Muriithi – Enough Campaign 
Lead – Africa (KE)

 

Panellists: 

Patience Akumu – Oxfam Uganda (UG) 

Isabela Warioba – University of Antwerp (TZ)

Kelvin Mbithi – University of Nairobi Law Journal (KE) 

Dr. Adeniyi Olayinka – University of Ibadan, Nigeria 
(NGR) 

Guest from the bench - Hon. Lady Justice Martha 
Koome – Court of Appeal (KE)

Challenging the limits of the right to environmental 
justice of indigenous 

people and local communities

Moderator: Cicilia Githaiga – Natural Justice (KE)

Panellists: 

Rose Birgen – Natural Justice (KE) 

Faith Simiyu – Cardiff University (KE) 

Emily Kinama – Katiba Institute (KE)

(see other panellists in the abstracts page)

 

Day 2: Thursday, October 3, 2019  
TIME session 1 

(Main Auditorium) 

session 2 

(Break-out room)

10:40 – 11:50 Role of judiciaries in securing women land rights 
in Africa 

Moderator: Bernard Moseti – Oxfam International 
Pan Africa Programme

Panellists: 

Hon. Justice Silas Munyao – Judge, High Court of 
Kenya (KE) 

Samson Orao – Deputy Executive Director, FIDA 
Kenya (KE) 
Habtamu Sitotwa – Bahir Dar University, Ethiopia 
(ET) 
Jimmy Ochom – Oxfam Uganda (UG)
 

 

Securing the right to health through strategic litigation 

Moderator: Moderator: Adam Kyomuhendo (UG)

 

Panellists:
Tuhairwe Herman – Law Development Centre, Uganda’s 
Bar School (UG) 

Tendai Mafuma – Section 27 (SA) 

Prof. Ben Twinomugisha – Makerere University (UG) 

Dr. Naomi Njuguna – University of Nairobi (KE) 
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11:50 – 13:00 Unpacking the right to a clean & healthy 
environment 

Moderator: Christine N’konge – Katiba Institute (KE) 

Panellists: 

Mark Odaga – Natural Justice (KE) 

Khadija Shekue – Save the Lamu (KE) 

Dr. Collins Odote – University of Nairobi (KE) 

Augustine Niber – CEPIL, Ghana (GH)

Securing wider enjoyment of socio-economic rights 
through strategic litigation 

 

Moderator: Barbara Kawira – International Development 
Law Organisation (KE)

Panellists: 

Halima Doma – Nasarawa State University (NGR) 

Lithalethemba Stwayi – Center for Child Law (SA) 

Dr. Ines Kajiru – University of Dodoma (TZ)

Eric Kinaga – Transparency International (KE)

13:00 – 14:00 
 

LUNCH 

14:00 – 15:10 State mechanisms hindering strategic litigation 

Moderator: Kijala Shako (KE)

Panellists: 

Tyler Holmes – Access to Justice, Malawi (MW) 

Dr. Ademola Ojekunle – Bowen University (NGR) 

Dr. Sylvie Namwase – Makerere University (UG) 

Hon. Justice George Odunga – High Court of Kenya 
(KE)

Corporate accountability through strategic litigation

Moderator: Augustine Niber – CEPIL, Ghana (GH)

Panellists: 

Carolene Kituku – KELIN (KE) 

Maxwell Miyawa – York University (KE) 

Dr. Prosper Maguchu – Vrije Universiteit Amsterdam (ZW) 
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BOOK OF ABSTRACTS
The promise of achieving wider enjoyment of socio-economic rights in Kenya through Strategic Litigation

By Francis Khayundi, PhD

&

Victor Lando, LLD

Abstract

The Constitution of Kenya enshrines the entire corpus of civil, political, economic, social and cultural rights together with 
supporting provisions that make it possible to approach the courts to enforce human rights. Furthermore, human rights are 
to form the basis of socio-economic development with each state organ having an obligation to promote and protect human 
rights while executing its mandate. The realisation of socio-economic rights that speak to the everyday struggles of citizens 
requires an all hands-on deck approach.

The courts and the legal profession both have a role to play in the realisation of human rights. Their role during the litigation 
of socio-economic rights requires an appreciation of the nature of socio-economic rights which require the use of resources 
and ought to be achieved progressively. Moreover, courts when deciding cases dealing with socio-economic rights ought 
to be guided by article 20 (5) of the Constitution which does not allow the courts to vary the decisions of the executive 
on expenditure. These problems are compounded by the fact that achieving social justice through litigation has its limits 
because of the nature of the legal process and the capacities of courts.

Nonetheless, strategic litigation has been recognised as a powerful tool for social change. The Kenyan legal system has an 
institutional framework primed for litigation of socio-economic rights. The socio-economic conditions of Kenya characterised 
by widening inequality, poverty and failure by both national and county governments to fulfil their human right obligations, 
provides the necessary ingredients to use the courts as a means of pursuing strategic litigation. 

This paper analyses the litigation of socio-economic rights since 2010, the effects it has had on the development of and the 
challenges faced in pursuing vindication of these rights through the courts. There is a dearth of academic scholarship and 
engagement on the role of strategic litigation on the realisation of socio-economic rights in Kenya. It is important that the 
effects of strategic litigation on state and non-state actors be examined as a means of understanding the potential of this 
form of litigation in promoting and protecting socio-economic rights in Kenya. 

Strategic Litigation in South Africa and Uganda: Shared Perspectives and Comparative Lessons

By Professor John C Mubangizi

Abstract

Strategic litigation is slowly but steadily growing in importance and impact in many jurisdictions across the globe. The main 
focus of strategic litigation is to bring about broader social change. It does this by exposing injustices and raising awareness 
through identification and pursuit of specific legal cases that usually set important legal precedents that lead to legislative 
and policy changes thereby benefiting society in general beyond those involved in the specific cases. Because of its nature 
and purpose, strategic litigation is mainly utilized in human rights issues and is usually brought by lawyers, advocacy groups 
and human rights organizations particularly to advance and defend the rights of marginalized groups.

The South African Constitution, particularly its Bill of Rights, is regarded as one of the most progressive in the world mainly 
because it contains categories of human rights that are ordinarily included in most international human rights instruments, 
namely, the traditional civil and political rights and the rather controversial social, economic and cultural rights. Lawyers and 
advocacy groups have taken advantage of this to challenge the government to enforce several rights ranging from health 
care services, education, water and sanitation, to housing and social security. On the other hand, the Ugandan Constitution, 
adopted around the same time as its South African counterpart, also has a Bill of Rights on the basis of which lawyers and 
advocacy groups have brought strategic litigation, albeit at a lower scale and with less impact and significance. 

The purpose of this paper is to discuss and determine the constitutional impact of strategic litigation in South Africa and 
Uganda. The paper begins with a conceptual context of strategic litigation. The specific reasons for the choice of the 
two countries are highlighted before focusing, in a comparative way, on the various court decisions that have emanated 
from strategic litigation in both countries. The paper identifies similarities and differences in Ugandan and South African 
approaches to strategic litigation. Conclusions are then made after highlighting the comparative lessons that both countries 
can learn from each other, but also what other African states can learn from these two countries’ experiences.
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Public Interest Lawyering in Kenya since CMG Argwings Kodhek: Litigation on Constitutional Reform, Mau Mau and the 
Disappeared

By Prof Ben Sihanya, JSD (Stanford)

Abstract

This presentation addresses three related research questions on strategic or public interest lawyering or litigation (PIL). First, 
what is PIL? Second, what is the impact of the major or profound PIL cases that have been litigated in Kenya since the 1950s 
and how have they impacted on the development of rule of law, human rights, social justice and constitutional democracy?  
Third, how can strategic lawyering and PIL be strengthened in Kenya and Africa to secure the rule of law, human rights, good 
governance and constitutional democracy?

 Remarkably, there have been numerous attempts by scholars, legal practitioners, judges, magistrates and judicial officers 
among others, to conceptualise strategic litigation and (PIL). The Australian Law Reform Commission states: 

A widely accepted approach is to see whether the case affects the community or a significant sector of the community or 
involves an important question of law.”

To some scholars, strategic litigation or PIL has five main characteristics. First, it is a strategy for redress. Second, it is social 
justice litigation. Third, it is social action litigation. Fourth, its objectives transcend the litigating parties. Fifth, it is for public 
causes.

In this presentation, I review and analyse lawyering strategies and litigating constitutional reform from the Mau Mau crisis of 
192 and the Oliver Lyttelton of 1954 to the post “Handshake” era in Kenya. I review Mau Mau litigation in Kenya and the UK, with a 
special focus on criminal defence and the civil claims from 1952 to 2019

This presentation also analyses strategic and public interest litigation for the extra-judicially killed and the disappeared, 
including lawyer Willie Kimani, his client Josephat Mwenda and their taxi driver Joseph Muiruri. The presentation also has a 
summary of findings, conclusions and proposals for the next steps in strategic and public interest litigation in Kenya and Africa.

Developing Effective Policy And Legal Advocacy Strategies In Addition To Strategic Litigation To Enhance Good Governance.

By Samuel Kimeu, Philip Gichana, Titus Gitonga (Transparency International Kenya)

Abstract

Political, social and economic processes leading to formulation of policies, development of legislation and litigation are 
closely related activities. This interaction between peoples’ lives, politics and laws is the basis for the structure of the three 
arms of Government, i.e. the Executive, Parliament and the Judiciary all charged with different but homologous mandates and 
theoretically equal in standing under the principle of separation of powers. To influence opinions and decisions on policy and 
legislative formulation and implementation, individuals and groups of social justice actors have used strategic litigation as an 
advocacy strategy.   

Strategic litigation also commonly referred to as public interest litigation or impact litigation signifies the use of judicial authority 
to achieve broader social goals. Litigation can however only happen through court processes in the Judiciary therefore leaving 
out the other arms of Government who also have a central role in shaping policy and legislation formulation and implementation. 

The paper discusses why it is a Constitutional imperative to employ other advocacy strategies while pursuing strategic litigation. 
This will be discussed through a black letter research approach on analysis of Constitutional provisions and other enabling laws 
relating to the structure of government and the principle of separation of powers, the requirements for public participation and 
the exercise of sovereign authority including judicial authority. 

This paper also discusses other policy and legal advocacy strategies adopted independently or jointly with strategic litigation 
to achieve a particular objective in influencing policy formulation or implementation. This is informed by practical examples 
drawn from petitions filed in court giving examples of advocacy strategies adopted at various stages before, during and after 
litigation. The policy and legal advocacy strategies discussed include: Policy and administrative reforms and implementation 
engagements; Parliamentary oversight and legislative engagements; Capacity building and training; Public awareness, outreach 
and communication; Research and publications; Picketing and lobbying. 

A review of the cases indicates both instances where positive outcomes for strategic litigation against public institutions 
did not translate to the intended results due to lack of adoption of other advocacy strategies while drawing parallels  with 
successful strategic litigation cases that resulted into the desired reforms due to adoption of different advocacy strategies 
coupled with litigation.  
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The State of Public Interest Litigation in Uganda: A Critical Reflection

By Adam Kyomuhendo

Abstract

Public Interest or Strategic Litigation (PIL) - by which term is meant court action that operates to vindicate the welfare or 
collective well-being of the general public, is fast gaining acceptance and popularity in the Ugandan legal context. Through 
it, publically-spirited individuals as well as Civil Society Organizations (CSOs) and Non-Governmental Organizations (NGOs) have 
acted and, continuously, are acting to challenge governmental lawlessness, administrative indiscretion and the exploitation 
of the poor by the rich. PIL is also being employed to engender the rule of law, promote noble notions of constitutionalism 
and democratic governance; and also, push back against retrogressive cultures and other bad tendencies like violation of 
human rights by State officers and organs. More recently, PIL is also being used to promote Social Justice, precipitate policy 
and statutory reform(s) as well as shine bright lights upon historical injustices suffered by minorities and other marginalized 
or disadvantaged sections of society with view to correction. PIL is also being used to advance such causes as environmental 
justice and public accountability. 

In the Ugandan context, the legal framework in place for PIL is quite extensive and permissive.  It ranges from the supreme law of 
the land which is the Constitution of the Republic of Uganda, 1995 (as amended) to Acts of Parliament and other subsidiary rules 
and regulations which act to operationalize specific provisions of Acts of Parliament directly relating to PIL claims or actions. 
The practice and procedure of PIL can also be gleaned from judicial pronouncements or ‘judgemade law’. In addition, the PIL 
tradition in Uganda has also borrowed heavily from progressive judicial determinations from Courts in Kenya, South Africa, India 
and the entire Commonwealth.  

However, despite its rising popularity, PIL has suffered some pitfalls which have acted to diminish its value as an effective 
weapon for social change. These are procedural and systemic. The paper, therefore, will consider the state of PIL in Uganda, 

its history, practice and procedure. It will evaluate its success as well as pitfalls and conclude by making proposals to make it 
better.   

The Role of NGOs in Public Interest Environmental Litigation in Ethiopia: Challenges and Prospects

By Yenehun Birlie

Abstract

The Ethiopian Constitution broadens access to justice thereby lifting the traditional procedural hurdles. Consequently, public 
interest environmental litigation (PIEL) has been introduced into the Ethiopian legal system since 2002.This has opened 
NGOs a new window of opportunity to contribute to Ethiopia’s battle against polluters. With the government torn between 
economic growth and environmental protection, lack of public awareness on environmental rights, ‘rational apathy’ to litigate 
environmental matters and absence of law firms a lot was expected from NGOs. Regrettably, there is only one PIEL case so far. 
Even worse, the 2009 CSO law excludes Foreign and Ethiopian Resident NGOs from overall human rights advocacy activities of 
the country. This article examines the legal and policy foundations as well as challenges and prospects for NGOs in Ethiopia to 
use administrative or civil litigation as a strategy to promote public interests such as the protection of the environment amid 
the new wave of legal and democratic reforms, including the new CSO law. Besides, the reasons for the rare involvement of NGOs 
in PIEL are investigated. Lessons other African Countries can learn from the weaknesses and strengths of the role of NGOs in 
PIEL in Ethiopia is also explored. Moreover, things that should be done to encourage NGOs to participate more in PIEL will also 
be suggested. The Article concludes that external and internal factors have hampered the role of NGOs in PIEL. External factors 
include legal impediments, the perception and behavior of the government towards civil society, legal culture; and public 
perception towards law, judicial process and justice. The limitation in human resource budget constraints and dependence 
problems are some of the internal problems. The Article employs a desktop review of the laws, policies; and literature as well as 
interviews and discussions with relevant stakeholders as a methodology. 

Deadly Air Case

By Timothy Lloyd

1. Abstract
The Centre for Environmental Rights, on behalf of two environmental justice NGO’s, groundWork and Vukani Environmental 
Movement, launched landmark litigation in June 2019, concerning the breach of constitutional rights due to dangerous 
levels of outdoor air pollution in the Mpumalanga Highveld, South Africa. As far as we know this is the first time that any 
African government has been sued for a human rights violation on the basis of air pollution. 
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2. 
The High Court application, referred to as the Deadly Air case, revolves around the Highveld Priority Area (HPA), home to a 
population of more than 4 million people. The HPA was declared in 2007 by government, as people living in the HPA were 
not enjoying healthy levels of air quality, as required by section 24(a) of the Constitution of the Republic of South Africa, 
1996. Since then, government has failed to reduce the toxic air pollution in the HPA, resulting in at least hundreds of 
premature deaths a year, chronic respiratory and other illnesses.

3. 

·	 Among the 5 government respondents, the Minister of Environmental Affairs and the President of the Republic 
of South Africa have been cited in the case. The Deadly Air case seeks to protect residents’ section 24(a) rights 
to a healthy environment and compel government to take further steps to reduce the air pollution in the HPA. 
Strategic features in support of this relief include:

·	 an expert modelling study demonstrating that 14 facilities in and around the HPA are the largest contributors 
to the chronic air pollution;

·	 an expert health impact review concluding that the levels of air pollution constitutes a public health hazard;
·	 3 affidavits (testimonies) from affected individuals resident in the HPA as evidence of the realities of living in 

the toxic air pollution (includes a mother of two young children dependent on oxygen to sleep at night); and 

4. United Nations Special Rapporteur on Human Rights and the Environment, Professor David Boyd, has sought to intervene 
in the application as an amicus curiae (friend of the court). This is also a first for South African litigation. 

If the Deadly Air case is successful it would create important jurisprudence for section 24(a) of the Constitution and other human 
rights dependant on its protection e.g. dignity, life and children’s rights. This precedent could potentially be used for relevant 
advocacy work and form the basis for a series of further court challenges. 

Litigating for Actualisation of Climate Change Mitigation in the Oil, Gas and Mineral Resources Sectors of African States 

By Dr Peter Kayode Oniemola

Abstract

Addressing the challenges of climate change in the oil, gas and mineral resources sectors in African states necessitates the 
use of strategic litigation to compel states to perform their responsibilities on climate change mitigation. Unlike the developed 
countries that are better positioned to fight and adapt to climate change, the least developed countries with low level per-
capita income are suffering from the consequences of climate change. These include the rise in temperature, sea level, increase 
in diseases, and loss of means of subsistence. It also raises human right concerns such as threats to right to life, health 
and environment amongst others, as guaranteed by the United Nations Declaration on Human Rights and other international, 
regional and domestic law instruments. Climate change litigation can offer an avenue to make state authorities to address the 
threats posed by climate change arising from activities in the oil, gas and mineral resources sectors. The oil, gas and mineral 
natural resources sectors in African states therefore, account for activities that contribute to the release of greenhouse gases 
in the atmosphere, thereby resulting to climate change. Oil, gas and mineral resources exploration, production and consumption 
should therefore be kept within the limits of the ecological carrying capacity of the environment. This paper seeks to investigate 
the extent to which climate change litigation can be well positioned, relying on international law, constitutional rights and other 
laws. The analyses in the paper will be drawn from the perspectives of Kenya, Nigeria and South Africa, to examine how strategic 
litigation for climate mitigation can be effectively employed in African states. It further interrogates what the attitude of the 
courts should be when confronted with matters bothering on climate change litigation. 

The use of urban planning and land laws to realise socio-economic rights in informal settlements: a case study of the Mukuru 
special planning area

By Jane Weru, Emily Kinama and Smith Ouma

Abstract 

In 2017, a multi-sectoral team of researchers drawn from the academia and civil society organizations developed a situational 
analysis report on Mukuru Kwa Njenga, Mukuru Kwa Reuben and Viwandani.  This report revealed that the inhabitants of Mukuru 
informal settlement in Nairobi face a number of challenges including threats of eviction, lack of clean water and sanitation, 
experience the poverty penalty and have serious public health issues. The study was presented to the Nairobi City County 
Government (NCCG) leading to NCCG declaration of Mukuru as a Special Planning Area vide a Gazette Notice No. 7654 dated 1st 
August 2017. According to Section 23 of the Physical Planning Act, a planning authority such as the County has the power to 
declare an area with special developmental and planning challenges a Special Planning Area.  Such a declaration means that 
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for a period of two years all developments in that area will be halted in order to allow the County government to develop an 
integrated development plan.  In this paper we will analyze the contribution of legal research towards the development of an 
effective integrated development plan which ultimately envisions the acceleration of provision of basic services in Mukuru. This 
paper will also examine how strategic legal research can contribute to change in policy and assist in promoting socio economic 
rights of the urban poor.  The paper importantly highlights the importance of legal research in augmenting strategic litigation 
initiatives aimed at redressing injustices that are ubiquitous within the informal settlements. In conclusion the paper examines 
whether this approach of strategic legal research can contribute to access to social justice in informal settlements where 
litigation has not borne fruits.

Advancing the right to adequate housing in Kenya through Strategic Public Interest Litigation: Progress, Pitfalls and 
Challenges

By Pauline Vata

&

Christine N’konge

Abstract

Right to adequate housing, has been recognized and accepted globally as one of the foundational rights to an adequate standard 
of living1, as it does not only safeguard everyone’s universal right to adequate shelter, but also provides an opportunity for 
everyone to access and enjoy other economic, social and cultural rights that are interlinked with the right to adequate housing, 
including rights to education, work, health, water, sanitation and social security. 

In Kenya, despite efforts of incorporating right to adequate housing, in the 2010 Constitution, as well as recognition of these 
rights in legal proceedings and rulings, Kenya has made sub-optimal progress in preventing forced evictions for low income 
families, majority of whom live in urban informal settlements. While it merits to assume that the number and frequency of forced 
evictions has been rising in various parts of the country, especially due to intensified major infrastructure in housing per the 
Big 4 Agenda on Housing, social infrastructure and real estate developments by government and private developers, there 
is weak enforcement and adherence to available legal instruments that protect against forceful evictions. There have been 
numerous evictions in the last few years in Nairobi. The most recent cases are those of Kibera and Deep Sea evictions in 2018, 
where in Kibera alone more than 10,000 houses were demolished to pave way for construction of EU funded missing link road. 
The other recent case in Nairobi is Carton City linked to the airport. These evictions have an impact way beyond housing to social 
infrastructure. In the Kibera case numerous schools, churches and community centres were destroyed.

These vulnerable communities often take cases to court which and examples of these cases include the 2011 Ibrahim Sangor 
Case which 1,120 persons went to court to challenge a forced eviction, they won the case and were awarded 240Million Kenya 
Shillings in damages but this was never enforced to date. The case was appealed in 2018. Another case that comes to mind also 
in 2013 was the order to government by High Court to resettle 15,000 residents whose shanties near Nairobi’s Wilson Airport were 
demolished in 2011 because they were in the flight path, despite a court order restraining government from doing so. This was 
later overturned in 2016. Problem with litigation of housing right is judicial enforcement. 

Does strategic litigation really deliver social justice for communities or is it a mere academic exercise?

By: Samuel Kimeu, Philip Mutio and Emma De Koster

Abstract

Litigation is considered “strategic” when it is “consciously designed to advance the clarification, respect, protection and 
fulfilment of rights”.1 As such, the objective of strategic litigation (SL) is the inducement and advocacy of broader changes 
in society, advancing the rights of marginalised groups and thereby increasing public accountability.2 Particularly for African 
countries, it aims to develop legal standards, promote policy change, and improve access to justice for vulnerable people.3 

SL is only one tool to achieve social change having its own challenges and shortcomings, including: its unpredictability4; courts’ 
substandard knowledge of relevant legal norms5; imbalanced political and economic playing field against petitioners6; insufficient 
affordable legal aid and difficult access to justice7; and structural problems in justice systems (i.e. lack of independence, 
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resources or implementation)8. Despite these obstacles, this paper will argue that through SL large-scale systemic social change 
can be and has been achieved, as “changes in law shape public policy and practice, in turn, influencing people’s behaviour”9. 

According to Rawls’ Theory of Justice, social justice can only be achieved when social institutions are arranged as such that 
any social or economic inequalities work to the advantage of the least-advantaged.10 His idea of strengthening a society by 
strengthening its weakest members applies to SL, through which the rule of law for all members of society is expanded by 
protecting the rights of the marginalized members. In practice, the social effects of SL are more often indirect than direct, 
including changing power balances, creating awareness, shifting attitudes and increasing accountability which results in long-
term legal, policy and social changes. 

In sum, by analysing the meaning of SL and social justice and drawing on practical case examples in Kenya and other 
Commonwealth jurisdictions this paper will argue that SL is not a mere academic exercise but a real tool for social change, to be 
steered and used tactically and in a thought-through manner to ensure optimal impact. 

What difference does it make? A framework for analysing and evaluating the impact of strategic litigation

By Jason Brickhill

Abstract

Strategic litigation is on the rise, around the world, as a strategy to pursue social change. This growth has been accompanied by 
increasing academic interest in understanding its impact. The academic debates are on a spectrum, from theoretical accounts 
to empirical studies of particular cases or areas of law. The academic discourse crosses borders, areas of law and ideology. 
Within the theoretical and empirical literature, there are accounts that affirm the positive role of strategic litigation, sharply 
critical accounts and many positions in between. A common challenge across these overlapping debates is how to understand 
the effects or impact of strategic litigation. What do these effects look like? How are they linked to the litigation? And how do we 
say if they are good or bad? These are crucial questions for the debate on the effectiveness of strategic litigation. 

Drawing from the emerging literature, I propose a framework for analysing and evaluating the impact of strategic litigation. The 
framework draws the crucial distinction between analysing impact (that is, describing it) and evaluating it (that is, normatively 
assessing it). In the first, analytical, stage I identify three dimensions to impact: temporality, reach and type. Temporality may 
range from taking a short-term view of immediate effects to a longer-term account, years after litigation. Reach refers to how 
narrowly or broadly the effects of litigation are experienced. Do they extend, for example, to an entire province or country? Most 
important is the type of impact, where I propose analysing the legal, material and political effects of litigation. I define these 
categories and illustrate them with examples from different jurisdictions and areas of law, also exploring how different effects 
interact. 

Finally, once it is clear what the impact of particular litigation is, I outline possible approaches to evaluating impact. There 
is no single, ‘correct’ approach to evaluation, as different evaluative lenses shed different light on the same litigation. One 
may take ‘thin’ approaches to evaluation, such as assessing whether it was ‘successful’ in light of the litigants’ objectives, 
or whether there was compliance with the court order itself. ‘Thicker’ approaches to evaluation can include measuring the 
economic effects of litigation, taking a particular normative perspective, such as measuring the gendered effects of litigation, 
or evaluating litigation against a set of constitutional values. 

Strategic litigation as a leverage for meaningful engagement: Towards a new model for socio-economic rights 
implementation in Africa

By Dr. Justice Alfred Mavedzenge

Abstract

In the context of socio-economic rights, meaningful engagement entails a process of engagement or inter-action (conducted 
in good faith) between the state and rights bearers, aimed at promoting the implementation of socio-economic rights. Strategic 
litigation involves bringing individual cases before the courts with the intention to obtain judicial orders which result in the 
enforcement or implementation of these rights for the benefit of the public. Strategic litigation and meaningful engagement are 
regarded as the main advocacy strategies that can be applied to promote the enforcement of socio-economic rights. However, 
the challenge seems to be that these two advocacy strategies are often perceived to be independent of each other and are 
usually applied separately. This often results in the non-implementation of these rights. For instance, strategic litigation (on its 
own) may not result in the enforcement of these rights because courts are reluctant to issue radical judicial orders which compel 
government to re-arrange the budget. At the same time, direct citizen engagement with the government may not result in the 
implementation of these rights because public officials may either refuse to engage or may engage but in bad faith. Using case 
studies on the enforcement of the right of access to adequate housing in South Africa and Botswana, my paper will advocate 
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for a new way of perceiving or conceptualising the relationship between meaningful engagement and strategic litigation. I will 
argue that the two advocacy strategies are mutually reinforcing and therefore should be applied together. Based on these 
case studies, my paper will propose a model of socio-economic rights implementation which advocates for the use of strategic 
litigation to leverage and or strengthen meaningful engagement between the government and citizens on the implementation of 
socio-economic rights.  I will show that, when supported by strategic litigation, meaningful engagement is more likely to result 
not only in the successful implementation of socio-economic rights, but also in greater public participation in the formulation 
and implementation of policies that are aimed at achieving the full realisation of socio-economic rights. 

Rethinking Approaches of Strategic Litigation Funding Towards Enhancing Civic Space in Kenya: Civil Society and Funder 
Perspectives.

By Lily Mburu

Abstract

The continued trend on closing civic space in Kenya requires a critical assessment of the effectiveness of existing approaches 
seeking to reverse this trend. A group of funders with an interest in, or actively funding civil society to safeguard the civic space 
sought to examine how they could better align and coordinate their strategies, creating an impetus for in-depth dialogue with 
civil society. This led to the co-creation of priority strategies to enable more effective responses to counter closing civic space- 
with strategic litigation emerging as a key resistance strategy. This paper examines the extent to which funding models enhance 
or inhibit strategic litigation to counter closing civic space. The analysis will be centered on existing approaches to litigation 
funding and the shift towards fostering greater coordination both among funders and between funders and civil society. 

While there has been marked progress in enhancing the civic space through strategic litigation, myriad challenges persist. 
Litigation has mostly been reactive and ad hoc while funding largely remains unilateral in a context where the legal process 
is expensive, lengthy and characterized by unpredictability of outcomes. Moreover, failure by governments to comply with 
progressive judgments presents a conundrum. Strategic litigation should be viewed not as an end in itself but as a means to 
broader outcomes, consequently necessitating a multifaceted approach that bolsters the legal process with mutually reinforcing 
actions such as advocacy and public campaigns. By the same token, funding approaches need to be in tandem with the dynamism 
and complexities attendant to strategic litigation. A longer-term outlook by funders on outcomes of strategic litigation and a 
nuanced approach that navigates constraints of fixed funding cycles and conventional log frames is an imperative. Additionally, 
core funding for Civil Society Organizations (CSOs) engaging in litigation is a critical element of institutional strengthening and a 
requisite counterbalance to enable resilience of CSOs. Effectively harnessing the efforts of CSOs litigating on civic space issues 
along with those of their funding partners requires a rethink of existing funding models.

Probono technical legal expertise as a catalyst to strategic litigation

By Francis Kairu

Abstract

This paper examines in brief the impact that probono technical legal expertise can have in catalyzing strategic litigation. It 
also lays out the benefits legal experts can bring into a strategic litigation case. The paper also highlights the work of the 
International Senior Lawyers Project in providing probono legal expertise in various jurisdictions across the developing world. 
The paper seeks to highlight the availability of probono technical expertise and to encourage civil society organisations, 
communities and independent government institutions to explore opportunities to work with organizations and experts in the 
probono law fields.  

Reflection on the role of interveners in strategic litigation in advancing the right to basic education and the right to access 
health care services in South Africa 

By Sheniece Linderboom and Tendai Mafuma

Abstract

One of the most remarkable developments in strategic litigation has been the growth of public interest litigation bodies, and 
their activist participation in the resolution of socio-economic justice. This paper looks at cases dealing with the right to basic 
education and the right to access health care services in South Africa, to explore the role of interveners in these cases. Strategic 
litigation on the right to basic education has seen jurisprudential development of the constitutional right in the provision of 
basic entitlements which include the rights of every learner textbooks, transport, school furniture (desks and chairs), safe 
infrastructure and access to basic education. Similarly, South African courts have on numerous occasions been called upon to 
define the constitutional provisions on the right to health, and to clarify the state’s obligations in the realisation of the right. 
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This paper will consider the contributions that interveners, have made in the resolution of education and health rights related 
cases by the courts. It highlights, not only the cases in which interveners provided the courts with alternative perspectives 
but also the attitude of the judiciary towards interveners. It further seeks to show that although these interventions do not 
always guarantee the desired outcomes, they have the potential to influence the quality of judicial decision. The analysis in 
this paper is not limited to interveners in the strict sense of the word, it will also include an analysis of the role of amicus curiae. 
Further, by looking at cases including the Rosina Komape v Minister of Basic Education and the seminal Treatment Action 
Campaign matter, we hope to show how arguments by intervening parties have contributed to the jurisprudence on appropriate 
relief. Regardless of the judicial outcomes, cases require further advocacy to ensure appropriate follow up. This paper will 
therefore also discuss the role that interveners have played in monitoring and evaluating compliance with court orders and 
the development and implementation of policies. It also highlights the challenges faced by public interest organisations when 
participating as interveners and proposes some practical suggestions for the coordination of strategies between interveners, 
parties and other stakeholders.

When culture infiltrates the judiciary:

Why has there been no successful women’s rights strategic litigation case in Uganda for the last 10 years?

By Patience Akumu, Jane Ocaya-Irama and Sophie Kyagulanyi

Abstract

Uganda has an impressive history of strategic litigation on women’s rights. From a Constitutional Court decision that annulled 
unfair succession and criminal adultery laws to striking down sections of the Marriage Act that gave different divorce grounds 
for men and women. These epic decisions were all made before 2009 and, at the time, there was more discourse and progress 
on women’s rights.

However, somewhere along the way, momentum was lost. In the last ten years, all strategic litigation cases on women’s rights 
have been lost. For example, a case that challenged polygamy as unconstitutional was dismissed on technical grounds. Another 
case challenging bride price as discriminatory against women was only partially successful.

The judiciary’s lukewarm attitude in the last 10 years has combined with an opportunistic 33-year-old regime that has ridden 
the culture card to gain popularity at the expense of women’s rights. Cultures and attitudes that normalize women exclusion 
are regaining ground. For example, the Anti-Pornography Act was challenged before the constitutional court in 2014 but to 
date, no decision has been delivered. 

Yet, judgment on a constitutional challenge to the Anti-Homosexuality Act, also filed in 2014, was delivered within a year. 
Women’s rights are not priority and, unlike, say, gay rights, there is not as much donor pressure. Government simply lacks 
interest. This paper explores how culture and religion have infiltrated judiciary, parliament and other formal justice and 
governance structures that should be protecting and fulfilling women’s rights.

Strategic Litigation as a Tool for Realising Women’s Rights in Tanzania: The Case Study of Rebeca Z. 

Gyumi V. Attorney General

By Isabela Warioba

Abstract

The case of Rebeca Gyumi v. Attorney General is a strategic litigation case brought to the High Court of Tanzania against the 
Law of Marriage Act (LMA) of Tanzania (1971) in 2016 by Rebeca who is the executive Director of Msichana initiative, an NGO 
championing women’s rights in Tanzania. In the case, the Court was petitioned to strike out all provisions in the LMA which 
allow a girl under 18 years old to get married with her parent’s consent specifically sections 13 and 17 by arguing that the 
provisions contravened Articles 12, 13 and 18 of the Constitution of the United Republic of Tanzania, which give people equal 
rights before the law and the right not to be discriminated against. The court in this landmark decision ruled that the provisions 
are unconstitutional and ordered that the LMA be revised by the Parliament to reflect 18 years as the minimum age for marriage 
for both boys and girls. To date, the revision has not been done and the prevalence of child marriage keeps getting worse in 
Tanzania.

Using this case as a case study, this article will analyse whether strategic litigation is an effective tool for realising women’s 
rights in Tanzania. It will highlight the challenges and prospects of using strategic litigation as a tool for realising the rights of 
women in Tanzania from a socio-legal perspective. Data for the article will be collected by mixed methods where by documentary 
review will be utilised as well as interviews in particular with Msichana initiative, the NGO that brought the case against child 
marriage to court.
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Using Human Dignity and Non-Discrimination to Outlaw the Unconstitutional Principle of Showing Contribution during the 
Division of Matrimonial Property Disputes

By Kelvin Mbithi

Abstract

The central thesis of this paper is that marital property should be divided equally among the spouses regardless of 
contribution. This paper will focus on how strategic litigation can be used to overturn the unconstitutional principle of 
participation in determining the division of marital property in Kenya. The provision on contribution is introduced vide section 
7 of the matrimonial Property Act 2013. The Act in requiring spouses to show contribution is contradictory to the article 45(3) 
of the Constitution of Kenya which provides for equal rights of spouses during, at the time and the dissolution of the marriage. 
Property rights in Africa are a contentious issue due to the contention between customary law, religious laws, statutory and 
constitutional norms.  They each pull in different directions, and the result of the clash depends on the forum where the rights 
are being decided. In Kenya, the courts are currently the forum legally tasked with determining the distribution of property 
in the event of a divorce. The paper will begin by a review of the history and trends of marital property to show how women 
were disenfranchised in the division of the property. This will involve a discussion on the statutes and case law which denied 
women the right to an equal division of the marital estate. The paper argues that the principles of affirmative action should 
guide the courts, non-discrimination, justice, and equity set out under Article 10 of the Constitution. It will then review the 
case of the Federation of Women Lawyers vs. Attorney General, which sought to declare section 7 of the marital property act 
unconstitutional. The paper will show that the approach of arguing that the provision discriminated against women was not 
strategic since it failed to consider that equity of men and women is a primary principle in the constitution. The paper argues 
for the use of a strategic litigation approach to securing showing that the statutory law of contribution is unconstitutional 
since it violates the constitutional principles of indirect discrimination and human dignity by requiring spouses to demonstrate 
the contribution to the acquisition of marital property.

Strategic Legal Mechanism on Women’s Socio-Economic Rights in Nigeria: Making a Case for Girl Child Education.

By Olayinka O Adeniyi & Omolade O Olomola

Abstract

The percentage of girl child illiteracy is higher in girls than boys in Africa. This is particularly so in Nigeria. It is trite that Girl-child 
issues are generally confined within women’s right in Nigeria. As important as education is to life and humanity, it however falls 
under socio economic rights in Nigeria, which by virtue of the interpretation of constitutional provisions are argued as non-
justiciable. Hence, accessing education for the girl child as a justice system or mechanism has been a challenge in the country. 
In recent times, some countries have directed public litigation into fighting some socio-economic issues. This is a development 
which has not been practiced earlier and success is being recorded. In this wise, it can be said that Public litigation has been 
able to deal particularly with the challenge of locus standi which has to do with the opportunity of accessing justice on some 
rights issues. With particular reference to the issue of girl-child education in Nigeria, focusing on it as a socio-economic rights 
issue to which access to justice is a challenge and to which legal strategic mechanism can bring a change is a positive one. 
The paper looks at the problem of girl child education in Nigeria, the impact of African girl child illiteracy at this time in the 
global environment for sustainable development, the legal impediments to accessing justice on socio economic rights; recent 
legal mechanisms as best practices of getting socio-economic rights enforced in some developed countries;, innovative and 
emerging ways of its realization and enforcement in Nigeria. Suggestions would be proffered on legal and strategic litigation 
introduction or enhancement mechanism, the challenges if any and the gains more importantly of the public litigation procedure.  
The paper will attempt an analysis of legal framework, policies on education, comparisons of jurisdiction and access to justice 
on education in Nigeria and some countries. The paper is germane for women right advancement, law and policy reform and 
citizen empowerment in Nigeria and Africa at large. 

Challenging the Limits of The Right to Environmental Justice Of Indigenous Peoples And Local Communities.

By Cicilia W. Githaiga, Rose Birgen, Mark Odaga

Abstract 

The right to environmental justice is enshrined in various constitutions and national and sub-national statutes as a fundamental 
concept that underlies the achievement of the right to a clean and healthy environment. The concept of environmental justice 
seeks to protect the rights to access natural resources, environmental information, involvement in decision making and the 
right not to suffer disproportionately from environmental policies, legislation (Migua et al, 2017). It encapsulates the right to 
access environmental information, public participation and access justice. David Scholsberg (2013) in ‘Theorising environmental 
justice: the expanding sphere of a discourse’, observed that the concept of environmental justice ‘has pushed boundaries 
since its inception, and has expanded both spatially and conceptually’ … and is now ‘ ...‘ also about the material relationships 
between human disadvantage and vulnerability and the condition of the environment and natural world in which that experience 
is immersed’ (Scholsberg, 2013). 
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 Thus, it is necessary to explore what this expansion as conceived by Scholsberg means within the context of the Judgment 
of the African Court on Human and People’s Rights (African Court) which found that the Government of Kenya had violated 
among others, the Ogiek Peoples rights to: practice religion; economic, social and cultural development; land and freedom from 
discrimination in Case No. 006/2012: African Commission on Human and Peoples Rights Vs. Republic of Kenya (2017). These and 
other rights of Indigenous Peoples as key components of environmental justice for Indigenous Peoples will be expounded.

 The findings and conclusions will then show that the right to environmental justice acquires a special character for Indigenous 
Peoples and strategic litigation can be applied by communities to determine the tenor and import of their rights beyond the 
literal interpretation provided by statute and policy. It will also open up new frontiers for research, guide recommendations for 
policy and legal reform and provide precedent, the decisions of Court that are applied in interpretation of the law consistent 
with the realist school of thought. 

Questioning of “indigeneity” as a Strategy to Litigating Indigenous Peoples Rights Africa: Lesson from Endorois, Ogiek and 
Ogoni decisions 

By Faith Simiyu

Abstract

Multiple strategies to litigating indigenous peoples rights (IPR) exist under international law. This includes establishing the 
claimants’ status as “indigenous people” deserving recognition as citizens of the State, as well as special entitlements to 
indigenous-specific policies; on non-discrimination.  It is no wonder then that “being indigenous” is the first step to claiming 
violations of other related IPRs such as the right to land and freedom from discrimination in Africa. Most if not all, indigenous 
peoples of Africa (IPA) face discrimination especially when it comes to ownership of their ancestral land. As such, claims by 
IPA tend to assert that non-recognition of their indigeneity is a form of discrimination that tends to justify violations of IPRs; 
particularly land rights. This was the basis of the claim in the Ogiek, Endorois and Ogoni cases before the African Commission 
on Human and Peoples.  

The cases made claims that non-recognition of indigeneity informed their respective governments issuance of eviction 
notices, requiring the indigenous peoples concerned to vacate their ancestral land; an act that was discriminatory. Although 
the Commission invariably decided in favour of the claimants, noting that the eviction notices amounted to discrimination, 
it was hesitant to deal with indigeneity. Ironically, while the decisions have been hailed for their “victory” and “landmark” 
for IPRs in Africa, their wanting implementation suggests African governments’ reluctance in recognizing “indigeneity”. For 
instance, both the Ogiek and Endorois have been excluded from the government of Kenya’s taskforce created to implement the 
Commissions decisions and are still being evicted. Perhaps the lack of consensus on meaning of “indigenous peoples” under 
international law and in the African Charter has heightened this reluctance. Unsurprisingly, in sub-Saharan Africa, indigeneity 
is more controversial than other regions and the distinction between “indigenous peoples” and “peoples” remain unclear. 
Hence, most African governments contend that all Africans are indigenous so that the concept of “indigenous peoples” as 
developed under international law is irrelevant. Consequently, many have resisted the development of specific legislations that 
address indigeneity and its related IPRs. Accordingly, using jurisprudence from the aforementioned cases, the paper questions 
“indigeneity” as a strategy to litigating IPRs in Africa. 

Community Land Rights of Indigenous Forest Dwelling Communities: Challenges and Opportunities Litigating for the Sengwer 
And Mt. Elgon Ogiek

By Emily Kinama

Abstract

In Kenya there are several indigenous forest dwelling communities, but they remain marginalized in the socio-economic and 
political spheres.  In 2017, the plight of the Mau Ogiek forest dwelling community came to the fore front when the African Court 
on Human and Peoples’ Rights have a landmark judgment in which it recognized the State- Kenya, violated several rights of this 
community through their forceful eviction. Prior to that the African Commission on Human and Peoples’ Rights upheld the rights 
of the Endorois community. However, these victories at a regional level have not translated at the domestic level with several 
other forest dwelling communities such as the Sengwer of Embobut forest and the Mt. Elgon Ogiek facing and continuing to 
face threats of forceful evictions.  The State has failed to address the issues of these communities and this only escalates 
their marginalization as well as violation of their rights. This is despite the fact that the Constitution recognizes community 
forests and ancestral lands traditionally occupied by hunter gatherer communities as part of community land under Article 63 
(2)(d) of the Constitution.  This paper will address the history of challenges facing these communities and the challenges in 
litigating cases to protect the rights of the forest dwelling communities.  It will also address the issue of whether forest dwelling 
communities contribute positively to climate change and environmental conservation and how inevitably protection of their 
rights means recognizing their tenure to land and promotion of environmental conservation.  An examination will also be done 
of the recent Community Land Act and Regulations in order to determine whether these laws are sufficient in protecting the 
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rights of forest dwelling communities. In conclusion recommendations as well as remedies will be provided for dealing with the 
challenges of these communities

Strategizing Enforcement of Decisions Regarding Land Rights of Women in Ethiopia: Analysis of the Decisions of the Federal 
Supreme Court and the House of Federation

By Habtamu Sitotaw and Muradu Abdo

Abstract

Women`s real access to and control over land is valuable for poverty reduction and building a just society. Being mindful of this, 
state laws in Ethiopia have liberated women by declaring their equality with men regarding security of land rights. The Country 
has also set up institutions including regular courts and an organ that interprets the Federal Constitution. 

Particularly, the decisions of the Federal Supreme Court (the Court) are binding on lower courts with precedent effect on federal 
as well as regional courts and other government institutions.  On this basis, the Court has been pronouncing different decisions 
of national importance when it comes to land rights of women; the Court rendered various verdicts over land transactions 
involving women. Likewise, the House of Federation (HoF) has made decisions about the same matter. Even if the decisions of 
both supreme institutions elucidate the spirit of the law, clarify legal provisions, modify, reverse or sustain decisions and fill 
gaps, practically, such decisions have often been not enforced; the decisions are not worth the value of the paper on which they 
are written. This, in effect, appears to prevent women landholders from benefiting from the fruits of such forums.   

The paper considers how these decisions can be effectively enforced; explores mechanisms to be employed to assist women 
judgment holders benefit from those decisions; examines roles of different stakeholders in enforcing such decisions especially 
the manner in which the recently adopted legislation of civil societies can be utilized. To this end, the paper seeks to interrogate 
the repertoire of normative and institutional measures the existing literature has suggested to overcome entrenched customs 
which are impediments to effective implementation of court decisions concerning women land rights. It, particularly, intends to 
examine the theoretical, conceptual and contextual soundness of such range of options. It builds on an analysis of decisions of 
the Court and HoF related to land transactions where one of the parties is a woman litigant.

Realisation of the Right to Health through Public Interest Litigation: Considerations and Challenges from Uganda’s 
Experience

By Tuhairwe Herman

Abstract

The Constitution of the Republic of Uganda 1995 does not expressly provide for the right to health. Nonetheless, it has various 
provisions, which read together with international obligations, impose an obligation on the state to utilise available resources 
to respect, promote and fulfil the various aspects of right to health. With the law dispersed across various pieces of legislation 
and in the absence of an express Constitutional provision, public interest litigation has been and continues to be an effective 
tool in realisation of the right to health in Uganda.

Drawing from the Ugandan experience, this article will analyse how public interest litigation has been utilised to advance the 
promotion of the right to health, primarily through defining its scope. The article will also draw from responses obtained from 
litigants and civil society organisations which have been at the forefront of advocacy to realise the right.

The article will thereafter analyse the various hurdles that are faced in the process, such as the argument by the state that the 
right should be “progressively realised” in light of the minimal resources available.

The article will then analyse existing opportunities in the current framework, such as the nonexistence of the locus standi bar, 
which may be utilised to promote the right to health in developing countries. 

When is strategic litigation successful? The Life Esidimeni case study on mental health rights

By Tendai Mafuma

Abstract

The HIV movement and its litigation strategy was the forerunner for strategic litigation to advance public health in South Africa. 
It showed that the impact of strategic litigation extends beyond impacting laws and policies, to influencing public attitudes 
on issues relevant to health. Over time, strategic litigation has also become the means through which governments are held 
accountable for the failure to discharge their obligations to promote, protect and fulfil fundamental rights. This was the case 
in the Life Esidimeni matter in which the decision, by a department of health, to terminate its contract with a private health 
establishment culminated in the deaths of at least 143 mental health care users. The facts of the Life Esidimeni are unique 
and so is the trajectory leading to its resolution.  This paper will highlight the coordinated attempts, by various stakeholders 
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to intervene in the initial implementation of the decision, advise the government and when all failed, to hold the government 
accountable. Although the matter was eventually resolved via arbitration, Life Esidimeni is a useful case study from which 
lessons on the challenges and successes of strategic litigation can be extracted.  The outcomes at various stages of the matter 
show that the strategic litigation is not a binary matter of success and failures. In some instances, being unsuccessful in court 
may create strategic advantages and strengthen coalitions. It may also have the effect of strengthening public support for a 
particular cause, which on its own could have an impact on policy and practice. The outcomes from the Life Esidimeni matter 
clearly shows that governments can be held to account—and that a sound, well-executed strategy will not only help improve 
the lives of disadvantaged or marginalized individuals but can lead to lasting systemic improvements. The paper argues that in 
the end, the success of strategic litigation should not be measured based only on whether or not the matter was successful 
before the courts, but also based on whether the outcomes are ones that improve the lives and circumstances of people, 
including those who were not directly involved in the litigation. 

Litigating Maternal Health Rights in Uganda: Challenges and Opportunities

By Ben Kiromba Twinomugisha

Abstract

Uganda is a party to various international and regional human rights instruments that recognise the right to health generally and 
maternal health rights (MHRs) in particular. Uganda also has a Constitution that contains provisions with a bearing on MHRs and 
enforcement of human rights through litigation. Parliament also recently enacted the Human Rights (Enforcement) Act, 2019, 
which provides for the procedure for the enforcement of human rights. There are also policy frameworks that seek to promote 
human health, including maternal health.  A few cases have also been filed by public spirited individuals and organizations 
to challenge government omissions and or commissions in the area of maternal health.  In spite of these legal and policy 
interventions, the maternal health situation in the country is still worrying.  Maternal mortality rate is high at 336 deaths per 
100,000 live births (UDHS, 2016). Under-five mortality rate is at 53 deaths per 1000 live births. Teenage pregnancies are estimated 
at 25%.  The modern contraceptive prevalence rate among women of reproductive age (15-49) is around 39%. The Ministry of 
Health also reports that as of 2008, 26% of maternal deaths were due to unsafe abortion.  Against the above backdrop, and 
through doctrinal legal research methods, the paper seeks to answer the following questions: what is the normative content of 
MHRs in Uganda? Are these rights justiciable? What are the challenges and opportunities for litigating these rights in Uganda? 
What lessons can Uganda learn from other jurisdictions in the area of MHRs litigation?

Challenges Facing the Interpretive Role of the Constitutional Court to Deal with Strategic Issues in the Progressive 
Realisation of the Right to Health in Kenya

By Naomi Nyawira Njuguna

Abstract

In 2010, Kenya promulgated one of the more progressive constitutions on the African continent which constitutionalizes 
socio-economic rights and renders them justiciable and not merely aspirational principles or ideals.  One of these rights is the 
right to “the highest attainable standard of health, which includes the right to healthcare services, including reproductive 
healthcare.”

This right is anchored in Kenya’s international obligations as contained in the International Covenant on Economic, Social and 
Cultural Rights which has become part of domestic law by virtue of Article 2(6) of the Constitution.

The right to health is subject to the constitutional requirement of progressive realization by the State and State organs. One 
state organ that has the potential to play a pivotal role in enhancing the strategic realization of the right to health is the 
Judiciary. Apart from ensuring that Constitutional thresholds are maintained in the enforcement of human rights, they are also 
to develop innovative interpretations of the entitlements contained in the Bill of Rights in order to enhance their realization 
and implementation. 

This article argues, that the realization of the right to health needs to be understood in the light of the strategic issues that 
surround this right, and further, how the Constitutional Court can then use its interpretive role to enhance the progressive 
realization of this right in litigation around these strategic issues by using the Social Determinant Approach to interpretation 
of the right to health.

In a sense this article is looking at strategic litigation around the right to health more from the lens of the Court than from the 
lens of the litigant. It seeks to answer the question as to how the Court can strategically and innovatively interpret the right to 
health in a way that would enhance its progressive realization in Kenya.

The article focuses on one major strategic issue surrounding the realization of the right to health in Kenya and that is the 
impact of devolution of health services on the working conditions of health workers in the public sector in Kenya. The article 
examines devolution and working conditions (particularly of health workers) as significant social and underlying determinants 
of the right to health, and seeks to demonstrate how, the realization of the right to health in Kenya must go hand in hand with 
the realization of these underlying determinants of health.
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Advancing Environmental Jurisprudence in Kenya Through Strategic Litigation

By Dr. Collins Odote

Abstract

The 2010 Constitution expanded the frontiers for public interest strategic litigation by relaxing the rules of locus standi. Together 
with costs, the two were the greatest obstacles to public spirited individuals and organizations seeking judicial intervention 
to better the environment. Following the adoption of what is celebrated as a transformative and green constitution, there has 
greater focus on environmental issues.  In addition, several path-breaking cases have been  litigated  and  determined  by  the 
National  Environment  Tribunal,  The  Environment  and  Land  Court  and  the High Court of Kenya. Some of thee cases have found 
their way to the Court of Appeal and the Supreme Court.  The cases have confirmed the right of every citizen  to  a  clean  and  
healthy  environment,  the  right  of  public  spirited individuals and organizations to litigate in the public interest, the framework 
for public participation, the importance of environmental impact assessment, the  role  of  the  Environment  and  Land  Court  
and  the  link  between  human rights and environmental rights. This  paper  seeks  to  review  some  of  these  landmark  cases  to  
determine  the extent to which public interest litigation has taken root in Kenya following the 2010  Constitution.  In doing  so  it  
will  make  the  argument  that  while  the constitution  has  addressed  some  of  the  procedural  hurdles  to  strategic litigation, 
there are structural issues, including inculcating a public-spirited culture amongst the citizenry, that requires to be dealt with. 
This requires a relook at  the  role  of  the  legal  academy  in  supporting  strategic  litigation through its training, research and 
appearance in courts in strategic cases.

A Journey or the Destination: Lessons from Experiences of Past Successful and Unsuccessful Strategic Litigation Cases on 
Public Sector Accountability in Kenya

By Samuel Kimeu & Eric Kinaga (Transparency International)

Abstract

The value of strategic litigation as a powerful tool in driving social change has continued to suffer little appreciation amongst 
actors whose preference for other advocacy strategies is higher. To them, strategic litigation is either too technical, expensive, 
time consuming or far removed from the ‘normal’ array of advocacy options. Conversely, courtesy of its ardent supporters over 
the years, strategic litigation is now a favored option amongst policy influencers across the African continent who are now 
using it to challenge political intolerance and voice key governance issues including public sector accountability. 

This paper seeks to weigh in on the lessons learnt from various actors within the civil society sector, who have used strategic 
litigation as a means to raise the integrity bar for public officials and to enforce fundamental rights such as the basic right 
to education as well as participatory governance across various countries in Africa. Additionally, the paper argues why some 
lessons are more relevant now, than they were a few decades ago. While supporting the critics’ view that the litigation process 
requires fortitude and enormous resources, it also argues for the need to have the right people in the rights places – including 
government offices.

Some of the key lessons featured in this paper include the need to file numerous cases on a similar public interest issue as 
opposed to pursuing landmark rulings. To address the challenge amongst civic actors related to insufficient funding as a result 
of strict project timelines, the paper proposes the adoption of a multi-stakeholder approach that goes a longer way in enhancing 
the impact of strategic litigation. The paper equally makes a strong case for the need to include non-lawyers in the litigation 
process, key among these being indigenous communities who bear the highest brunt in the absence of public accountability. 

The impact of strategic litigation requires a deep inquiry into the broader complexities surrounding its intended outcomes, 
some of which are visible while others are not. Consequently, in assessing the lessons learnt over the years, it is imperative to 
consider the objective of the various strategic efforts aimed at litigating on key accountability issues.

Enhancing the Right to Education In Nigeria through Strategic Legal Mechanisms

By: Halima Doma- Kutigi

Abstract

Nigeria is known to be the most populated nation in Africa, and the seventh most populous country in the world. It is also noted 
for having the highest number of out of school children in the world (13.2 million); a clear indication of its failure to respect 
the right to education enshrined in Article 26 of the United Nations Declaration of Human Rights of December 1948, and other 
Economic, Social and Cultural (ESC) norms which provide for the foundations of a respectable quality of life. The necessities of 
life encompass, at a minimum, the rights to adequate nutrition, housing, health, and also education, which is both a human 
right in itself and an indispensable means of realizing other human rights. In spite of Nigeria’s commitment to international and 
regional instruments on ESC rights; and the recognition given to these issues in the Constitution, the same constitution only 
recognizes ESC rights as  directives of state policy and does not accord them the status of fundamental human rights, while at 
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the same time doing so in the case of Civil and Political rights guaranteed in its Chapter IV. Furthermore, Section 6 (6) (c) of the 
Constitution is to the effect that issues contained in the said Chapter II are not justiciable in the courts, except to the extent that 
they are rendered justiciable in statutes. Accordingly, the justiciability of ESC rights has been the topic of much academic and 
institutional debate generally, and the objections to the justiciability of ESC rights have, for a long time, effectively precluded 
many judicial institutions from protecting ESC rights and ensuring that victims of all human rights violations are guaranteed 
access to effective remedies. Recent jurisprudence however indicate that the tide seems to be changing with proactive laws, 
strategic litigation and judicial activism. It is in the light of the foregoing that this paper examines and analyses judicial reaction 
towards the right to education in Nigeria. The paper uses doctrinal method and content analysis of Nigerian statutes, case law, 
and relevant literature.

The Role of Strategic Litigation in Promoting the Right of Unaccompanied Children in South Africa

By Lithalethemba Stwayi

Abstract

Foreign children sometimes find themselves unaccompanied in South Africa. Sometimes they are forced to migrate to South 
Africa alone, or they become separated from their caregivers while en route. Other times, they are accompanied to South Africa 
with a caregiver but are later abandoned on the territory. This group of children is referred to as unaccompanied foreign minors 
(“UAMs”).

UAMs, according to South African legislation, are by their nature considered to be “children in need of care and protection”. Thus, 
when identified by authorities they are immediately referred to the children’s court for the children’s court to make an inquiry 
into the child’s circumstances. From the inquiry, the court will determine whether the child can be reunified with their family or 
re-settled to their country of origin, and whether the child is a refugee.

When the child has no refugee claim (and would therefore be unable to access the asylum system) and the children’s court 
determines that the child cannot be resettled to their country of origin (for example because there are no safe care arrangements 
for the child on return or they would be at risk of abuse) a critical protection gap arises: there are no mechanisms in place to 
ensure that the child is documented in a manner reflecting the permanency and severity of the conclusions reached by the 
children’s court. Of course, a lack of legal documentation poses a number of problems for children, including exclusion from 
government services. In most cases the children will have spent their formative years in South Africa and will bear no ties to their 
country or origin. Consequently, their risk of statelessness grows. Further complications arise for the child when he or she comes 
of age and the child care system and children’s court order no longer applies.

What do we do to protect the rights of this vulnerable group? The Immigration Act makes provision for a host of temporary and 
permanent residence permits for businesses, spouses and family members but makes no mention of this arguably far more 
vulnerable group. Currently there is only one avenue available to children falling into this group — a ministerial exemption in terms 
of the Immigration Act, which is totally discretionary. This paper will therefore explore whether strategic litigation could provide 
the required solution, or whether regional cooperation is necessary.

Ghost like creatures, a myth or reality? The Human Rights of Persons with Albinism in Tanzania

By Dr. Ines Kajiru

Abstract

African societies have been living with the stories, myths and tales about persons with albinism (PWA) ever since the existence of 
this world. In Tanzania, persons with albinism are often treated as misfits or outcasts and it is believed that they are ghosts from 
Europe who carry bad omens. The idiosyncratic appearance of PWA happens to have a powerful impact on their lives from birth 
until death. As ‘white-skinned people in a black society, they are shunned and feared for witchcraft related beliefs, therefore 
[they are] treated as if they are out of the ordinary’ creatures

Currently, people have associated the use of albino body parties, just to mention genital, fingers and breast that when mix with 
witchcraft can attract political position, wealth, and good luck. These beliefs have brought about killings of PWA, mutilation of 
their body parties as well as grave robbery. Fundamentally, this paper seeks to explore how myths and superstitious impinge 
on human rights of persons with albinism. It will challenge the myth and superstitious beliefs that discriminate, stigmatise and 
impinge on the rights of PWA in Tanzania.  Various secondary sources from medical, social and legal perspectives that endeavour 
to illuminate the existence of PWA will be consulted and will be referred to and discussed. Further, an argument will be made that 
‘allowing’ the persistence of these myths and superstitious beliefs against PWAs is a violation of their human rights.
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Recommendations shall be provided on the need of the court to speed up on the proceedings and deliverance of the firm 
decision against the perpetrators/killers of PWA. Moreover, is creation of awareness, advocacy campaigns, education 
amongst Tanzanian citizens as a way forward to do away with all practices and beliefs that violate the rights of PWA. 

Moving the Malawi Police Service Towards Constitutional Compliance with Strategic Litigation

By Tyler Holmes

Abstract

The Malawi Police Service (MPS), formerly the Malawi Police Force, has taken slow steps towards observing human rights since 
the advent of multiparty democracy and a new constitution in 1994. Despite the new name, less political influence and use, and 
other changes, the MPS is one of the country’s largest service providers but one of the least trusted institutions; Afrobarometer 
recently reported that 54 percent of Malawians think that most or all people in the MPS are corrupt. 

Enter the use of strategic litigation to improve the MPS’s observance of Malawians’ constitutional rights. In the last five years, 
cases have been brought to invalidate “rogue and vagabond” provisions used by police to arrest almost anyone they wanted, 
eliminate “sweeping exercises” where police arbitrarily arrest all persons in a particular area, and reduce the jailing of children, 
amongst others. These suits have been met by a progressive judiciary, which often restates the law in judgments and even 
opines that police and other named institutions must meet the minimums conditions set; in other words, the State consistently 
loses, if it even contests the litigation at all.

But though the judgments continue to stack up, the MPS continues to use arbitrary arrest and detention—not to mention torture, 
cruel, inhuman or degrading treatment—to police Malawi. The judgments are not the problem, but the lack of change after they 
are attained is impeding progress. This paper will look at the history of successes in Malawi and suggest ways forward that 
create more judicial and other oversight of the enforcement of the judgments, such as the use of consent decrees in the United 
States and similar mechanisms in other jurisdictions.

Militaristic Democracy as a Bane to Public Interest Suits in Africa - Perspective from Nigeria

By Ademola O. Ojekunle, PhD

Abstract

The constitution of the Federal Republic of Nigeria, in line with the ideals and best practices of democratically elected 
governments, sacredly provides for social justice, distributive justice and economic justice. But instead of adherence to the 
spirit and letter of the constitution, the country has embraced militaristic democracy, which is antithetical to efficient and 
robust public interest litigation mechanisms. This constitutes a serious challenge to an effective ventilation of grievances on 
breach of fundamental human rights. Victims of oil-ravaged communities in the country have been denied justice. Oil spillage 
and gas flaring have adversely affected their community. Many human rights activists among them like the late Ken Saro Wiwa 
have been wantonly killed. The government also does not help in the resource sharing, which has led to many cases at the 
Supreme Court of Nigeria. Where judgments are obtained against the government, the government refuses to comply or even 
enforce the judgment, thereby rendering nugatory a well-earned fruit of strategic litigation. The paper examined the effect of 
militaristic democracy on the citizens’ access and entitlement to social justice, distributive justice and economic justice. The 
paper further contended that the non-enforcement of judgments obtained by interveners and victims of human rights violations 
depict militarism, as opposed to constitutionalism. The paper relied on relevant constitutional provisions, decisions of the 
apex court on the subject-matter and recent infractions of citizens’ fundamental human rights under a purported democratic 
government in the country. The paper concluded that one key factor that can create an enabling environment for strategic 
litigation and public interest suits is adherence to the rule of law and constitutionalism.

Securing A Human Rights Approach to the Use of Force in a Context of Police Militarisation in Uganda: The Role of Public 
Interest Litigation

By Dr. Sylvie Namwase

Abstract

This article will argue that failure by the Ugandan government to put in place clear regulations to govern the use of force and 
firearms by the police and armed security forces, particularly during joint police and military operations, arrest and crowd 
control operations threatens the right to life, right to assemble and the right to a remedy under the Ugandan Constitution. It 
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argues that the constitutional, statutory law and case law framework in Uganda can facilitate public interest litigation in order 
to secure the adoption by the Ugandan government of comprehensive and internationally accepted standards on the use of 
force and firearms by police and armed security forces. 

The article will draw from a recent progressive decision of the High Court in Muhindo James and 3 others versus Attorney 
General, and the Human Rights Enforcement Act of 2019 to expound on the proactive potential of article 50 of Uganda’s 
Constitution to deliver expedited institutional reforms and to afford the Courts oversight functions in the implementation 
of said reforms. The High Court in the Muhindo decision declared that the absence of eviction guidelines in Ugandan law 
threatened the rights to life, dignity and property during land eviction processes. The Court ordered the government of Uganda 
to develop guidelines on land evictions and report back to it on progress within seven months. The Human Rights Enforcement 
Act on its part has provisions to ensure compliance with court orders concerning human rights enforcement and to monitor 
state compliance with progressive realisation of rights and freedoms. 

These aspects of the public interest litigation framework in Uganda offer a pathway towards civilian led reform in a highly state 
controlled, politicized and militarized police and security sector where Ugandans otherwise have no civilian oversight. 

Thus, the article explores the potential of public interest litigation as an empowering tool in competing approaches to state 
formation within transitional contexts and positions public interest litigation as a transformative response to militarisation in 

a fragile state. 

Public Interest Litigation a Key to Enhancing Human Rights in Uganda

By Jimmy Ochom

Abstract

In September Court in Uganda dismissed the refinery affected people’s application for an interim injunction. Paradoxically, the 
registrar, in his ruling, recognised Article 50 and its role in protecting the rights of the public. While the decided cases and the 
constitution are clear on the issue of locus standi when it comes to public interest litigation, it remains easy for individual 
judges to take advantage of the fact that there are no written rules of procedure for enforcement of Article 50. 

Refinery affected communities continue to live in poverty and under threat of a government that has done everything to weaken 
them and acquire their land on terms that they do not agree with. The government violated the rights of the people right from 
the beginning when it set a cut-off date, June 2, 2012, after which it forbade people from using their land whether or not they 
had been compensated. Women are disproportionately affected because, even with the poverty and the limitations government 
has placed on property, they are still expected to feed their families. The frustration brought about by the unjust and ambiguous 
resettlement process has driven the men into drinking and gambling and exacerbated problems like domestic violence. 

A key mechanism to respect human rights is public interest litigation. Without public interest litigation, poor and unable litigants, 
most of whom are women, would never have the chance to have their issues heard in court. Unfortunately, the courts are still 
mostly used by men, and public interest litigation is no exception. While the woman is the biggest loser in this worrying trend 
of public interest litigation in Uganda, she stands to be the biggest winner if the judges sober up and take Article 50 of the 
Constitution seriously. The beauty is that public interest litigation decisions are far reaching and are meant to change the lives 
of the infinite public for the better. 

Civil society should embark on a massive campaign to educate judges and lawyers handling these matters. They should be 
educated not just about the laws but also the political pressure that comes with handling such potentially epic cases. It is 
only through an informed populace and proactive judiciary that human rights and public interest litigation can survive the 
rough political waters.

Towards developing a gendered aspect in strategic litigation to hold corporations in extractive industries accountable for 
human rights violations.

By Carolene Kituku

Abstract

Natural resource extraction of all kinds and large scale developments play an increasingly prominent role in the economic 
development strategies of many countries. It is accepted that natural resource extraction and large scale development impacts 
on human rights of the community in which the extraction is being undertaken. Even so, it is notable that in litigation and 
other measures adopted to counter the negative consequences of extractives, the specific rights and interests of women 
have been ignored, as a result have aggravated gender inequalities in the affected communities due to the disproportionate 
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impact on the rights of women. Indeed, largely, where women are mentioned, it is in relation to other substantive topics for 
instance community consultations, effect of the extractive process on the environment and economic impact on the local 
communities, with little reference on the specific impact of the natural resource extraction on women and their experiences. 

This paper therefore draws out the gendered dynamics of a range of contexts across the extractive industries and how women 
are disproportionately affected.  The paper will seek to create a need for an in-depth understanding of the pre-existing 
condition of the local context existing in a community before the extraction and how the extraction will likely impact women 
due to the envisaged change. Thereafter, the paper will examine the process of consultation, negotiation and p and the extent 
to which the perspectives of the community should be taken into account as well as the important implication for women 
in that process.  In doing so, the paper will examine the responsibility of the investor (corporations) at each of the stages – 
determining the pre-existing context, consultation and negotiation, during and after the extraction process in an attempt to 
nuance its role in the acquisition process and its involvement with the community. The paper will then develop criteria that can 
be used in strategic litigation to hold the corporations accountable at each of these crucial stages. 

Piercing The Immunity Veil: Holding International Organizations Accountable Before National Courts

By Maxwel Miyawa

Abstract

The United States Supreme Court has recently decided that international organizations are not immune to claims/suits before 
national courts in situations in which their operations and functional domains touch on the commercial realm. This decision 
has thus overruled the notion of absolute immunity in favour of what it calls restrictive immunity which subjects international 
organizations to suits under the commercial activity exception of the general rule. There is already widespread apprehension 
that restrictive immunity would open a floodgate of claims and suits against global development institutions such as the 
World Bank and the IMF. These concerns are based on the notion that as global development institutions, their domains of 
practice are strategically commercial, given that what constitutes commercial activity is broad and cannot be tethered only 
business activities. On the other hand there is a happy embrace of this decision at a time when it is increasingly recognized 
that development financing and international financial stabilization conditionalities and structural programs harm people in 
the Global South, without recourse to accountability of the most powerful and determinative actors. Thus, in this paper I ask 
whether there is a possibility in the Kenyan jurisdiction for adventing strategic litigation to focus on holding supranational 
institutions accountable. Is the dethronement of the bar of procedural immunity against suits, as Jam et al v International 
Finance Corporation establishes, a new jurisprudence that can be relied upon in holding the World Bank and IMF accountable 
for structural violations that inhere in their relationships with states in the Global South? I explore a few cases of the World 
Bank and IMF conditionalities and how they entrench socio-economic violations. I argue that the restrictive immunity theory 
provides a new and unexplored terrain that the Kenyan bar can engage with as a way of spreading the net of accountability 
wider. This way, strategic litigation in the area of socio-economic rights should begin to focus on international economic 
institutions which champion adverse policies and structural measures that engender and perpetuate gross socio-economic 
rights violations.  

Strategic Anticorruption Litigation for Human Rights Protection in Africa

By Dr. Prosper Maguchu

Abstract

Corruption continues to thrive in most societies, especially in Africa, where it is the main cause of poverty and inequality. 
This remains the case despite the number of policy options via which citizens can participate in prosecuting it, such as 
whistleblowing hotlines and protection. Litigation should therefore be seen as the missing tool and radical approach needed 
to address corruption.  

This paper explores the use of strategic human rights litigation (SHRL) to protect and advance human rights when violations 
arise from or as a result of acts of corruption by public officials. As a growing area of international practice, SHRL remains 
relatively under-explored in Africa, and the number of cases Africans have brought before municipal, regional and international 
courts remains low. Uptake of SHRL remains ad-hoc and uncoordinated, and there is a dearth of systematic precedence to 
guide lawyers and judges in this developing area of litigation.  

This paper argues that SHRL can and should be used in cases where corruption is seen as a human rights violation in and of 
itself, or in cases in which it contributes to human rights violations. Such an approach would expand the parameters of SRHL, 
ring-fence more cases, and enhance access to justice. Through an exploration of SRHL the paper addresses a number of 
themes, such as how civil actions drawn from traditional legal strategy could become effective anti-corruption tools used by 
citizens and civil society. This could contribute significantly to protecting social and economic justice. 

The paper’s methodology is based on doctrinal analysis of well-established (black letter law) provisions found in regional 
instruments, and of anti-corruption provisions found in many national constitutions from across Africa. The paper also 
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employs an empirical analysis of selected case law that has been submitted to national, regional and international courts by 
African citizens and civil society organisations on corruption and human rights. 

Panel Discussions

1. 

Feminists Approaches to strategic litigation and how it influences case selection – Initiative for Strategic Litigation in Africa 

This Panel will focus on the need for feminist litigation, how it influences case selection and achieves impact in various forms.   

A significant aspect of strategic litigation and feminist lawyering is case identification. Here the Panel will consider the: client, 
issue and impact.  Each of these are interrelated and require careful consideration.  In choosing the right client litigators usually 
face a recurring tension – finding a woman to represent all women while seeking to highlight that women are not a monolith.  
This tension is exacerbated by the tendency of both courts and litigators to look for the sympathetic woman, a woman who the 
court can sympathise11 with and who will tug at the heart strings.  This becomes dangerous as we develop our narrative around 
this woman – placing her as the victim in need of salvation and the Court as savior – essentially reinforcing unequal power 
dynamics. Therefore, this Panel shall explore utilising jurisprudence and personal experiences, the challenges that arise when 
looking for the right client, how this is driven by the court’s and litigator’s treatment of women and seek to offer alternative 
narratives to the ‘perfect victim’.

In addressing case development, the Panel will look at factors which tend to delay cases, notably, the client’s changing 
commitment to the case particularly when it may involve suing her husband or her husband’s family.  In addition, attention will 
be directed to developing a basket of care for women clients: why is this necessary, what resources are required and how do we 
ensure that the required support is available when required? 

2. The theory of change plays a vital role in designing and planning for the impact of the strategic litigation.  Planning
the impact of the litigation forms a crucial component of case selection and this translates to actual activities when
the case development starts.  The Panel will look at ways in which gains made by litigation can be built upon outside
of the courtroom.

Cross-regional Lessons for Litigation before Regional Human Rights Mechanisms – Robert F. Kennedy Human Rights

Worldwide, governments are cracking down on independent civil society using a combination of repressive legislation and more 
direct forms of intimidation and persecution, such as attacks, threats, and criminalization, which ultimately weakens democratic 
values. An enabling environment for civic participation needs to be restored where it used to exist and built where it never existed. 
One avenue of response to this crackdown is to leverage regional human rights mechanisms - specifically, the African regional 
human rights system and sub-regional tribunals. As governments repress local civil society activists, regional mechanisms 
provide civil society with a vital forum to push back, either through advocacy or strategic litigation. Regional and sub-regional 
mechanisms have played an essential role in strengthening democracy and the rule of law around the world. Independent 
evaluations and judicial and quasi-judicial decisions by these systems have transformed the institutional foundations of 
democracies in many countries and made the international community aware of oppressive regimes. However, many challenges 
to civic space remain and responses to new repression tactics could benefit from engaging regional mechanisms. 

Robert F. Kennedy Human Rights   was founded in 1968 to carry on Robert 
Kennedy’s vision of a more just and peaceful world. Today our 

International Advocacy & Litigation program partners with human rights defenders and civil society leaders throughout Africa, 
Asia, Latin America, and the Caribbean to protect civic space by bringing strategic litigation before regional and international 
human rights bodies. At any given moment we manage a docket of around 3 dozen cases, including cases before the African 
Commission and African Court, and against the AU Member states of Cameroon, Ethiopia, Egypt, Kenya, Rwanda, Uganda, and 
Zimbabwe. 

For the last three years in partnership with the National Endowment for Democracy Robert F. Kennedy Human Rights has brought 
together litigants from Africa and Latin America to share strategies in the use of regional human rights mechanisms for the 
protection of civic space, and conducted litigation surgeries in Africa leveraging cross-regional expertise for litigants seeking 
to file cases before the African human rights system.  

Objectives:

·	
·	 To identify lessons learned on using regional human rights mechanisms through litigation and/or advocacy; including 

lessons learned from litigants before Inter-American human rights system; and

To identify strategic ways to leverage regional human rights mechanisms.  

3.
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Community Perspectives on the Right to Environmental Justice; Community Experiences In Pursuit of their Rights – Natural Justice

The right to environmental justice is enshrined in various constitutions and national and sub-national statutes as a fundamental concept that 
underlies the achievement of the right to a clean and healthy environment. The concept of environmental justice seeks to protect the rights 
to access natural resources, environmental information, involvement in decision making and the right not to suffer disproportionately from 
environmental policies, legislation (Migua et al, 2017). It encapsulates the right to access environmental information, public participation and 
access justice. David Scholsberg (2013) in ‘Theorising environmental justice: the expanding sphere of a discourse’, observed that the concept 
of environmental justice ‘has pushed boundaries since its inception, and has expanded both spatially and conceptually’ … and is now ‘...‘ also 
about the material relationships between human disadvantage and vulnerability and the condition of the environment and natural world in 
which that experience is immersed’ (Scholsberg, 2013).  

Thus, it is necessary to explore what this expansion as conceived by Scholsberg means within the context of the Judgment of the African 
Court on Human and People’s Rights (African Court) which found that the Government of Kenya had violated among others, the Ogiek Peoples 
rights to: practice religion; economic, social and cultural development; land and freedom from discrimination in Case No. 006/2012: African 
Commission on Human and Peoples Rights Vs. Republic of Kenya (2017). These and other rights of Indigenous Peoples as key components of 
environmental justice for Indigenous Peoples will be expounded. 

Based on personal experiences of indigenous peoples including the Executive the Director of the Ogiek People’s Development Programme 
and lawyers directly working with them, it is proposed to host a panel discussion comprised of five panelists drawn from indigenous 
communities in Kenya’s Ogiek People’s Development programme, Chepkitale Peoples Development Project, Endorois Welfare Council and 
Egerton University and two advocates from natural Justice who work with them.

The key issues for discussion will be: (a) community perspectives on the right to environmental justice; community experiences in pursuit 
of their rights; (b) the challenges faced by communities while pursuing their rights to environmental Justice (c) The opportunities presented 
litigation as a strategy  towards achievement of the right to environmental justice for indigenous peoples (d) Proposals for policy and legal 
reform to enable realization of the right to environmental justice for indigenous peoples. 

4. 

Joint Submission by Natural Justice and Katiba Institute for a Panel Discussion at the  

The right to a clean and healthy environment is enshrined in the Constitution of Kenya, 2010 and statute (notably, the Environmental and 
Management and Co-ordination Act, 1999 as amended in 2015). It also finds expression in Kenya by virtue of various international conventions 
and treaties applicable to Kenya. Yet the scope and precise definition of this sweeping right has been elusive, its practical import often 
problematic as a consequence. This has come into sharp focus in the face of development projects in Kenya. 

Against this backdrop, strategic litigation is an essential tool in unpacking the abstract concepts which comprise the right to a clean and 
healthy environment. It is a means through which vibrant colour and texture can be given to this right and linkages drawn to other fundamental 
rights. This paper looks at the strategic litigation employed in two cases: Mohamed Ali Baadi & Others -vs- the Attorney General & 11 Others 
[2018] eKLR ( the Lamu Port Case) and Save Lamu & Others -vs- National Environmental Management Authority & Amu Power Company Limited, 
Tribunal Appeal No. NET 196 of 2016 (the Lamu Coal Plant Case). that have yielded seminal judgments on the right to a clean and healthy 
environment.

Based on experiences drawn from these two cases, it is proposed to host a panel discussion comprised of four panelists drawn from: Save 
Lamu, the deCOALonize campaign, Katiba Institute and Natural Justice.

5. The key issues for discussion will be: (a) community perspectives on the right to a clean and healthy environment; community
experiences in exercising rights to realise this right in the context of development decision making; (b) the challenges faced by
communities in EIA and public participatory processes: (c) an exposition on determinations on effective public participation; and (d)
the importance of legal empowerment approaches alongside strategic litigation to advance desired outcomes. 

Role of Judiciaries in Securing Women Land Rights in Africa

In many African countries, women are still unable to access, use, control and own land. This is sometimes as a result of bad 
laws that disenfranchise women, inadequate or non- existence of policies or lack of proper implementation of existing legal 
frameworks that would enable women to enjoy their full rights of land ownership. In other situations, the implementation of 
laws that guarantee women equal access to land is jeopardised by customary law and traditions that exclude women from land 
ownership.

All in the backdrop of new laws and court decisions, in many African countries, legitimising ownership, access and control of 
land by women. In this session, the panel will consider the role of the judiciary in securing women land rights in Africa including 
how the judiciary can ensure the enforcement of their judgments and rulings.
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POVERTY IS AN INJUSTICE

Lawyers Against Poverty are delighted to be sponsoring the Strategic Legal Mechanisms for Delivering Social and 
Economic Justice in Africa Conference.

We are a network of individual lawyers based mainly in the UK, who are committed to increasing access to justice in order to reduce 
poverty across the world. We have used our contributions from members to combat the injustice of poverty by supporting strategic 
interventions in countries including Greece, Nigeria, Pakistan and Uganda.  Member contributions can include providing grants to 
individual projects including the support of strategic litigation.  Our members also contribute to the promotion of justice by giving 
their time as volunteers in supporting various projects in the UK and abroad.

Strategic litigation is an important tool for the promotion of public policy and advancement of social change and we hope this 
conference will enable practitioners to explore these opportunities and share their experiences.

Please help support our work.  Individual UK lawyers can join our membership and vote on which cases we should support with our 
Justice Fund. Members can also collaborate with our working groups established around themes such as refugee rights, women’s rights 
and indigenous rights to land.

If you are not a lawyer, we would still be delighted to hear from you - please contact us to find out how you can help us to promote 
our work.

For more information, visit our website at lawyersagainstpoverty.org or contact our coordinator via Louise.Curd@
lawyersagainstpoverty.org. We look forward to hearing from you.

Website: lawyersagainstpoverty.org / Instagram: @lawyersvpoverty / Twitter: @LawyersvPoverty










